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All claims being allowable, PROSECUTION ON THE MERITS IS (OR REMAINS) CLOSED in this application. If not included 
herewith (or previously mailed), a Notice of Allowance (PTOL-85) or other appropriate communication will be mailed in due course. THIS 
NOTICE OF ALLOWABILITY IS NOT A GRANT OF PATENT RIGHTS. This application is subject to withdrawal from issue at the initiative 
of the Office or upon petition by the applicant. See 37 CFR 1.313 and MPEP 1308. 

1 . S This communication is responsive to 8/4/04 . 

2. The allowed claim(s) is/are 1.9,10.18-26 and 31-35 . 

3. ^ The drawings filed on 17 January 2002 are accepted by the Examiner. 

4. □ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a) □ All b) □ Some* c) □ None of the: 

1 . D Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. . 



3. □ Copies of the certified copies of the priority documents have been received in this national stage application from the 
International Bureau (PCT Rule 17.2(a)). 
* Certified copies not received: . 

Applicant has THREE MONTHS FROM THE "MAILING DATE" of this communication to file a reply complying with the requirements 
noted below. Failure to timely comply will result in ABANDONMENT of this application. 
THIS THREE-MONTH PERIOD IS NOT EXTENDABLE. 

5. □ A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 
INFORMAL PATENT APPLICATION (PTO-152) which gives reason(s) why the oath or declaration is deficient. 

□ CORRECTED DRAWINGS ( as "replacement sheets") must be submitted. 

(a) □ including changes required by the Notice of Draftsperson's Patent Drawing Review ( PTO-948) attached 
1) □ hereto or 2) □ to Paper NoVMail Date . 

(b) □ including changes required by the attached Examiner's Amendment / Comment or in the Office action of 
Paper No./Mail Date . 

Identifying indicia such as the application number (see 37 CFR 1.84(c)) should be written on the drawings in the front (not the back) of 
each sheet. Replacement sheet(s) should be labeled as such in the header according to 37 CFR 1.121(d). 

□ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 
attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL. 
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EXAMINER'S AMENDMENT 

An examiner's amendment to the record appears below. Should 
the changes and/or additions be unacceptable to applicant, an 
amendment may be filed as provided by 37 CFR 1.312. To ensure 
consideration of such an amendment, it MUST be submitted no 
later than the payment of the issue fee. 

Authorization for this examiner's amendment was given in a 
telephone interview with Janet Embretson on 9/8/04. 

The application has been amended as follows: 

In the specification: 

At page 7, line 29, "Figure 6" has been replaced with 
Figures 6A-6B 

In the claims: 

26. (Currently amended) An isolated [[A]] host cell 
contacted with the virus of claim 1 or 25. 
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22. (Currently Amended) A composition comprising a plurality of influenza vectors, 
comprising: 

a) at least two vectors selected from a vector comprising a promoter operably 
linked to an influenza virus PA cDNA linked to a transcription termination sequence, a 
vector comprising a promoter operably linked to an influenza virus PB1 cDNA linked to 
a transcription termination sequence, a vector comprising a promoter operably linked to 
an influenza virus PB2 cDNA linked to a transcription termination sequence, a vector 
comprising a promoter operably linked to an influenza virus HA cDNA linked to a 
transcription termination sequence, a vector comprising promoter operably linked to an 
influenza virus NP cDNA linked to a transcription termination sequence, a vector 
comprising a promoter operably linked to an influenza virus NA cDNA linked to a 
transcription termination sequence, a vector comprising a promoter operably linked to an 
influenza virus M cDNA linked to a transcription termination sequence, and a vector 
comprising a promoter operably linked to an influenza virus NS cDNA linked to a 
transcription termination sequence, wherein the M cDNA comprises a mutant M2 ion 
channel protein DNA comprising a mutation in the transmembrane domain of the M2 ion 
channel protein, wherein the mutant M2 ion channel protein lacks or has reduced activity 
relative to the corresponding wild-type M2 ion channel protein, wherein the mutation 
does not substantially alter the in vitro replication of a virus having the mutant M2 ion 
channel protein in the absence of amantadine but is associated with attenuation of the 
virus in vivo, aad wherein the mutant M2 ion channel protein lacks one or more residues 
in Hie transmembrane domain which include residues 29 to 31 . and wherein one of the 
selected v ectors is the vector comprising the mutant M2 ion channel protein DNA: and 

b) at least two vectors selected from a vector comprising a promoter operably 
linked to a DNA segment encoding influenza virus PA, a vector comprising a promoter 
operably linked to a DNA segment encoding influenza virus PB1 , a vector comprising a 
promoter operably linked to a DNA segment encoding influenza virus PB2, a vector 
comprising a promoter operably linked to a DNA segment encoding influenza virus NP S a 
vector comprising a promoter operably linked to a DNA segment encoding influenza 
virus HA, a vector comprising a promoter operably linked to a DNA segment encoding 
influenza virus NA, a vector comprising a promoter operably linked to a DNA segment 
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encoding influenza virus Ml, a vector comprising a promoter operably linked to a DNA 
segment encoding an ion channel protein, and a vector comprising a promoter operably 
linked to a DNA segment encoding influenza virus NS2, 

25. (Currently Amended) An isolated vims prepared by contacting a host cell 

with a plurality of influenza vectors, wherein the plurality of vectors comprises: a) at 
least two vectors selected from a vector comprising a promoter operably linked to an 
influenza virus PA cDNA linked to a transcription termination sequence, a vector 
comprising a promoter operably linked to an influenza virus PB1 cDNA linked to a 
transcription termination sequence, a vector comprising a promoter operably linked to an 
influenza virus PB2 cDNA linked to a transcription termination sequence, a vector 
comprising a promoter operably linked to an influenza virus HA cDNA linked to a 
transcription termination sequence, a vector comprising promoter operably linked to an 
influenza virus NP cDNA linked to a transcription termination sequence, a vector 
comprising a promoter operably linked to an influenza virus NA cDNA linked to a 
transcription termination sequence, a vector comprising a promoter operably linked to an 
influenza virus M cDNA linked to a transcription termination sequence, and a vector 
comprising a promoter operably linked to an influenza virus NS cDNA linked to a 
transcription termination sequence, wherein the M cDNA comprises mutant M2 ion 
channel protein DNA comprising a mutation in the transmembrane domain, wherein the 
mutant M2 ion channel protein lacks or has reduced activity relative to the corresponding 
wild-type M2 ion channel protein, wherein the mutation does not substantially alter the in 
vitro replication of the virus in the absence of amantadine but is associated with 
attenuation of the virus in vivo, ted wherein the mutant M2 ion channel protein lacks one 
or more residues in the transmembrane domain which include residues 29 to 3 L and 
wherein one of the selected vectors is the vector comprising the mutant M2 ion channel 
protein DNA : and b) at least two vectors selected from a vector comprising a promoter 
operably linked to a DNA segment encoding influenza virus PA, a vector comprising a 
promoter operably linked to a DNA segment encoding influenza virus PB1, a vector 
comprising a promoter operably linked to a DNA segment encoding influenza virus PB2, 
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a vector comprising a promoter operably linked to a DNA segment encoding influenza 
virus NP, a vector comprising a promoter operably linked to a DNA segment encoding 
influenza virus HA, a vector comprising a promoter operably linked to a DNA segment 
encoding influenza virus NA, a vector comprising a promoter operably linked to a DNA 
segment encoding influenza virus Ml, a vector comprising a promoter operably linked to 
a DNA segment encoding an ion channel protein, and a vector comprising a promoter 
operably linked to a DNA segment encoding influenza virus NS2. 

33. (Currently Amended) A method of preparing a recombinant influenza virus 
comprising a mutant ion channel protein which lacks or has reduced activity relative to 
the corresponding wild-type ion channel protein, comprising: 

(i) contacting a host cell with a plurality of influenza vectors so as to yield 
recombinant influenza virus, wherein the plurality of vectors comprises: a) at least two 
vectors selected from a vector comprising a promoter operably linked to an influenza 
virus PA cDNA linked to a transcription termination sequence, a vector comprising a 
promoter operably linked to an influenza virus PB 1 cDNA linked to a transcription 
termination sequence, a vector comprising a promoter operably linked to an influenza 
virus PB2 cDNA linked to a transcription termination sequence, a vector comprising a 
promoter operably linked to an influenza virus HA cDNA linked to a transcription 
termination sequence, a vector comprising promoter operably linked to an influenza virus 
NP cDNA linked to a transcription terjrjination sequence, a vector comprising a promoter 
operably linked to an influenza virus NA cDNA linked to a transcription termination 
sequence, a vector comprising a promoter operably linked to an influenza virus M cDNA 
linked to a transcription termination sequence, and a vector comprising a promoter 
operably linked to an influenza virus NS cDNA linked to a transcription termination 
sequence, wherein the M cDNA comprises mutant M2 ion channel protein DNA which 
encodes a mutant M2 ion channel protein which lacks or has reduced activity relative to 
the corresponding wild-type M2 ion channel protein, wherein the mutation is in the 1 
transmembrane domain of the M2 ion channel protein, wherein the mutation does not 
substantially alter the in vitro replication of the virus in the absence of amantadine but is 
associated with attenuation of the virus in vivo, aad wherein the mutant M2 ion channel 
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protein lacks one or more residues in the transmembrane domain which include residues 
29 to 3 L and wherein one of the selected vectors is the vector comprising the mutant M2 
ion channel protein DNA : and b) at least two vectors selected from a vector comprising a 
promoter operably linked to a DNA segment encoding influenza virus PA, a vector 
comprising a promoter operably linked to a DNA segment encoding influenza virus FBI, 
a vector comprising a promoter operably linked to a DNA segment encoding influenza 
virus PB2, a vector comprising a promoter operably linked to a DNA segment encoding 
influenza virus NP, a vector comprising a promoter operably linked to a DNA segment 
encoding influenza virus HA, a vector comprising a promoter operably linked to a DNA 
segment encoding influenza vims NA, a vector comprising a promoter operably linked to 
a DNA segment encoding influenza virus Ml, a vector comprising a promoter operably 
linked to a DNA segment encoding an ion channel protein, and a vector comprising a 
promoter operably linked to a DNA segment encoding influenza virus NS2; and 
(ii) isolating the virus, 

35. (Currently Amended) A Virus virus prepared by the method of claim 33. 
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EXAMINER'S NOTE 

Because claims 10 , 18-24, and 33-35 are drawn to products 
that have the same claim limitations as the allowable product of 
claim 1, these claims, which include corresponding processes, 
have been hereby rejoined and fully examined for patentability 
under 3 7 CFR 1.104. 



Conclusion 

Any inquiry of a general nature or relating to the status 
of this application or proceeding should be directed to (571) 
272-0547. 

Patent applicants with problems or questions regarding 
electronic images that can be viewed in the Patent Application 
Information Retrieval system (PAIR) can now contact the USPTO's 
Patent Electronic Business Center (Patent EBC) for assistance. 
Representatives are available to answer your questions daily 
from 6 am to midnight (EST) . The toll free number is (866) 217- 
9197. When calling please have your application serial or patent 
number, the type of document you are having an image problem 
with, the number of pages and the specific nature of the 
problem. The Patent Electronic Business Center will notify 
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applicants of the resolution of the problem within 5-7 business 
days. Applicants can also check PAIR to confirm that the 
problem has been corrected- The USPTO's Patent Electronic 
Business Center is a complete service center supporting all 
patent business on the Internet. The USPTO's PAIR system 
provides Internet -based access to patent application status and 
history information. It also enables applicants to view the 
scanned images of their own application file folder (s) as well 
as general patent information available to the public. 

For all other customer support, please call the USPTO Call 
Center (UCC) at 800-786-9199. 

Any inquiry concerning rejections or objections in this 
communication or earlier communications from the examiner should 
be directed to Terry A. McKelvey whose telephone number is (571) 
272-0775. The examiner can normally be reached on Monday 
through Friday, except for Wednesdays, from about 7:30 AM to 
about 6:00 PM. A phone message left at this number will be 
responded to as soon as possible (i.e., shortly after the 
examiner returns to his office) . 
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If attempts to reach the examiner by telephone are 
unsuccessful, the examiner ! s supervisor, Dr. Remy Yucel can be 
reached at (571) 272-0781. 




Terry A. McKelvey, Ph.D. 
Primary Examiner 
Art Unit 1636 



September 18, 2004 



